attend the application of the science of anthropometries to safe canopy
design, I concluded that it was more probable than not that on January 15,
1976 it was technologically impossible to install a canopy that would
not diminish the safety of the miners whether or not it was physically
possible to fit a canopy on the roof bolter.

This, as I have indicated, was wholly without regard to whether the
improved standard was valid or Invalid.  In fact, it was premised on the
assumption that the improved standard was valid but that the diminution
in safety made out on the record of the modification proceeding and in
the parties' stipulations established a defense of "greater hazard". It
is my tentative conclusion, therefore, that the defense of diminution of
safety or greater hazard is available to the operator with respect to
this enforcement proceeding and this violation.

II

The second citation involved in this enforcement case issued
on April 26, 1978 under the Mine Act.  It charged that the
failure to install a canopy on a Joy 16SC shuttle car on
the 014 section of the Sewell No. 1 Mine in a mining height
of 43 inches constituted a violation of the improved standard.
Effective January 1, 1977, canopies were required wherever
the coalbed height, coal seam height 'or mining height exceeded
36 inches.  30 C.F.R. 75.1710-1(a)(5)(i). As noted, this section
of the mine and piece of equipment was covered by the
petition for modification or waiver filed some two and one-
half years earlier, i.e., on January 14, 1976.  Sewell
Coal Co., supra, at 6.  Thereafter, MSHA conducted an investigation
and in April and October 1976 and in December 1978 filed and
served a report of its findings and recommendations. Id.

When the parties failed to respond to the investigatory report,
the Administrator for Goal Mine Health and Safety, MSHA, Issued
a proposed decision and order on April 27, 1979, thirty days
thereafter, no appeal having been noted, the proposed decision
became final.  30 C.F.R. 44.16.

With respect to the 014 Section, the Administrator's decision
found that "the roof was shale supported with roof bolts and
poses", the "floor was uneven, wet and steep with sideling
places", the "mined height was 53 to 108 inches".  The frame
height of the shuttle car was 32 inches.  It was not equipped
with a canopy.  The Administrator further found that "there is a
minimum vertical clearance, between the frame of the equipment and
the bottom of the roof supports, in excess of 18 inches for
each piece of equipment on the section.  I find this to be
sufficient clearance for properly installed canopies without causing
a diminution of safety to the operators of this equipment or to
other miners." Id. at 10.

2588cognize that the
